UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

UNI TED STATES OF AVERI CA :
) CR No. 91-082L
V.

ALEXANDER V. LOPEZ

VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This case raises a novel issue concerning the effect of
§ 7Bl1.2(a) of the United States Sentencing Cuidelines
("U.S.S.G") on the disposition of defendant Al exander V. Lopez's
("defendant™) violation of supervised rel ease. The case is
before the Court on defendant's Cbjection to a U S. Mgistrate
Judge's Report & Recommendation. Defendant argues that the
violation should be dismssed or, in the alternative, that his
sentence for the violation should be made retroactively
concurrent with his state court sentence for the offense
constituting the violation, or that his sentence for the
vi ol ati on shoul d be suspended or reduced.

Specifically, defendant urges the Court to grant the
requested relief because the United States Probation Ofice did
not file its Petition for Warrant or Summons ("Petition") for
defendant's violation of supervised release until approximtely
thirty-two nonths after he was convicted of the state of fense
whi ch constituted the violation. Defendant argues that this
delay violates U S.S.G 8§ 7Bl1.2(a), as well as the Due Process

Cl ause of the Fifth Anendnent to the United States Constitution.



For the reasons that follow, defendant's objection is
overrul ed and the Report and Recommendation is accepted and
adopt ed.

l. Backgr ound

On May 22, 1992, a jury found defendant guilty of two counts
of Possession of Cocaine with Intent to Distribute. On August
14, 1992, this Court sentenced himto federal prison for thirty-
three nonths, to be followed by a term of supervised rel ease of
seventy-two nonths.' After serving his sentence, defendant was
rel eased from custody and commenced his term of supervised
rel ease on May 10, 1994.

On Septenber 23, 1994, defendant pl eaded nol o contendere in
t he Rhode Island Superior Court in Newport County to a charge of
Assault with a Dangerous Wapon. On the sanme date, he was
sentenced to a ten year termof incarceration, with three years
to serve and seven years suspended, and he began serving that
sentence i nmedi at el y.

On June 16, 1997, defendant concluded his state term of
i mprisonment. One nonth prior to that, however, on May 16, 1997
the United States Probation Ofice filed its Petition with this
Court, based on defendant's state offense. The Petition alleged

a violation of the general condition of defendant's supervised

'As further conponents of his sentence, defendant was
ordered to participate in drug treatnent, and to pay the
foll ow ng amounts: (1) the cost of supervision at the rate of
$115. 30 per nonth; (2) a $100.00 fine; and (3) a $50.00 speci al
assessnent .



rel ease as foll ows:

CGeneral Condition - Wile on supervised

rel ease, the defendant shall not conmt

anot her federal, state, or local crine.
Violation - On Septenber 23, 1994, the
defendant plead (sic) guilty to a state
charge of Assault with a Dangerous Wapon and
received a sentence of incarceration.

Def endant did not contest the violation, but argued before
the Magi strate Judge that the Petition should be dism ssed
because it was filed sonme thirty-two nonths after the state
convi ction®?. Defendant maintained that this delay violated
US S G 8§ 7B1.2(a), which states, "The probation officer shal
pronptly report to the court any alleged G ade A or B

violation."?

Def endant contended that he was prejudiced by the
thirty-two nonth del ay, because it deprived himof the ability to
argue to the federal court, at the tinme of the violation, that

t he sentence therefor should be concurrent with the state
sentence on the underlying offense. Simlarly, he asserted that
he had been deprived of the ability to argue to the state court
at the time of his plea and sentence that the state sentence

shoul d run concurrently with the federal sentence to be inposed

for the violation, or be reduced or suspended in |light of that

’The case was assigned to Magistrate Judge Robert W
Lovegreen pursuant to 28 U S.C. 8§ 636(b)(1)(B) and 18 U.S. C.
8 3401(i) for proposed findings of fact with respect to the
violation, and for a recomrendation with respect to the
di sposition of the matter pursuant to 18 U S.C. § 3583(e). A
heari ng was held pursuant to Fed. RCrimP. 32.1

%The state Assault with a Dangerous Weapon charge is a G ade
A violation. See U S.S.G § 7Bl.1(a)(1)(i).
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antici pated federal sentence.

Def endant argued that his inability to make these argunents
resulted in prejudice to himwhich necessitated dism ssal of the
Petition under the U S.S. G, and under the Due Process Cl ause of
the Fifth Anendnent to the United States Constitution. Defendant
argued further that the delay violated his right to a speedy
trial under the Sixth Arendnent to the United States
Constitution. Finally, he contended that the delay violated
Fed. R CrimP. 48(b).*

On July 9, 1997, after hearing, the Magistrate Judge in a
Report and Reconmendati on concl uded that defendant viol ated the
terms and conditions of his supervised rel ease (which was
uncontested) and rejected all of defendant's contentions. He
found themto be specul ative and determ ned that "the nere | oss
of an opportunity to argue for and serve a concurrent sentence
does not violate one's due process rights.” The Magi strate Judge
specifically found that Fed. R GimP. 48(b) was inapplicable to
the present situation.

The Magi strate Judge then reconmended t hat defendant be
sentenced to a termof twenty-one nonths incarceration, followed

by fifty-one nonths of supervised release to be served

‘Fed. R. Crim P. 48(b) states, "If there is unnecessary del ay
in presenting the charge to a grand jury or in filing an
i nformati on agai nst a defendant who has been held to answer to
the district court, or if there is unnecessary delay in bringing
a defendant to trial, the court may dism s the indictnent,
information or conplaint."”



consecutively to the state sentence. The Magi strate Judge
further recommended that defendant be required to participate in
a drug treatnent program and pay the cost of supervision at the
rate of $115. 30 nonthly.

On July 18, 1997, defendant filed an Objection to the Report
and Recomrendation, claimng that the Magi strate Judge negl ected
to adequately consider the proper consequences of the Probation
Ofice's failure to conply with U S.S.G § 7Bl.2(a). Defendant
focused his argunment on the due process issue, contending that
the Magi strate Judge erred in not addressing the argunment that
the Probation Ofice's actions constituted a per se violation of
hi s due process rights.

At the hearing on defendant's Objection to the Report and
Reconmendation, this Court invited the parties to address the
i ssue of the meaning of the word "pronptly” in 8 7Bl.2(a), as
wel | as the consequences for nonconpliance therewth.

On Septenber 17, 1997, defendant submitted a nenorandum
arguing that the thirty-two nonth delay was not "pronpt” within
t he meaning of 8 7Bl1.2(a), but that the U S.S.G and case law did
not indicate what should result froma violation of § 7Bl. 2(a).
He repeated his earlier allegations of prejudice arising fromthe
del ay, and contended that, in light of this prejudice,
"[j]ustice, fundanental fairness, and a constitutional right to
procedural due process" provided the basis for relief. He once
agai n sought dism ssal of the violation, but in the alternative,

additionally requested that his sentence for the violation either



be made retroactively concurrent with the state sentence or be
reduced or suspended.

The Governnent responded that while the thirty-two nonth
delay was not "pronpt", and thus in violation of § 7Bl.2(a),
def endant shoul d not be granted the requested relief. The
Governnent argued that § 7Bl1.2(a) was not intended to benefit
def endants; indeed, the Governnent contended, many defendants
woul d prefer never to have their violations reported at all.

Rat her, the Governnment maintained, 8 7Bl.2(a) was nmeant "to
insure that the courts which have supervision of sentenced

def endants have firmcontrol over those defendants."™ Thus,
def endant could not cite this section to his avail.

I n addition, the Governnent continued, defendant could not
claimprejudice in the inability to argue for concurrent
sentences, because U.S.S.G 8§ 7Bl.3(f) sets forth the United
St ates Sentenci ng Comm ssion's clear policy that sentences
i mposed for violation of supervised relief be nmade to be served
consecutively to any other sentence a defendant may be serving®.

Mor eover, the Governnent pointed out that there was no indication

of what occurred at the state sentencing, i.e., whether defendant

°§ 7B1.3(f) states:
Any term of inprisonnent inposed upon the
revocation of probation or supervised rel ease
shal | be ordered to be served consecutively to
any sentence of I npri sonment t hat t he
defendant is serving, whether or not the
sentence of inprisonnment being served resulted
from the conduct that is the basis of the
revocati on of probation or supervised rel ease.
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had actually nmade the argunment he now clains he was unable to
make as a result of the thirty-two nonth delay. The Governnent,
t hus, urged the Court to reject defendant's contentions, and to
adopt the Report and Reconmendati on.

The Court having considered the parties' argunents, the
matter is now in order for decision.

Il. Standard for Decision

This Court conducts a de novo review of the findings and
recommendati ons of a magistrate judge. 28 U S.C. 8§ 636(b)(1);
Fed. R Cv.P. 72(b). The disposition of a violation of supervised
rel ease is governed by 18 U S.C. 88 3553(a), 3583(e)(3) and (h),
and U S.S.G 88 7Bl1.1(a)(1)(i), 7B1.3(a)(1) and (9g)(2),
7Bl1. 4(a), and 7Bl.5(b).
I1'l. Discussion

A US. S G § 7Bl 2(a)

US S G 8§ 7Bl1.2(a), entitled "Reporting of Violations of
Probati on and Supervi sed Rel ease (Policy Statenent)", states,
"The probation officer shall pronptly report to the court any
all eged G ade A or Bviolation.™ There is no question in this
case that the Probation Ofice did not conply with this
provision. In its nmenorandum the Governnment concedes that the
Probation Ofice, in filing its Petition thirty-two nonths after

defendant's conviction in the state court, did not act

n 6

"pronptly.

®The Government asserts that the delay was the result of an
oversight in the Providence Probation office after transfer of
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The question, then, is what should result fromthis failure
to conply with 8 7B1.2(a). The parties recognize that the
gui del i nes thensel ves do not provide direction as to what relief
shoul d be granted in the case of a failure to "pronptly" report
an alleged violation, or indeed, whether any relief should be
provided at all. Defendant argues that he has been prejudiced by
the violation of 8 7Bl1.2(a), and is thus entitled to the relief
requested, as described supra. He further anal ogi zes § 7Bl. 2(a)
to the Speedy Trial Act, 18 U S. C. 88 3152-3156, 3161-3174, 28
U S.C. 8 604, which provides various renedies for violations of
time limts within which a crimnal defendant nust receive a
trial.

The CGovernnment counters that 8§ 7Bl.2(a) was not intended to
benefit defendants but rather to ensure that federal courts would
have the ability to nonitor defendants on supervised rel ease.

The Governnent further nmaintains that U S.S.G § 7Bl1.3(f) defeats
defendant's claimof prejudice because that section mandates a
policy of consecutive rather than concurrent sentences.

While this case presents a novel issue, it is not a
conplicated one. The key dispositive factor in resolving this
dispute is quite sinply that the policy statenents of Chapter 7

of the U S.S.G are not mandatory. United States v. Mastello,

No. 96-2199, 1997 W. 413687, at *1 (1st Cr. 1997)(per curiam
United States v. O Neil, 11 F.3d 292, 301 n.11 (1st Cr. 1993).

the matter fromthe Newport branch office.
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The United States Courts of Appeal for the First through El eventh

Crcuits, as well as the D.C. Crcuit, have so held. See United

States v. Schwegel, -- F.3d --, 1997 W 613624, *1 (3d Grr

1997); Mastello, 1997 W. 413687 at *1; United States v. Witers,

84 F.3d 86, 89-90 (2d Cir.)(per curiam cert. denied, -- US --,
117 S. . 252 (1996); United States v. Hurst, 78 F.3d 482, 483-84

(10th GCr. 1996); United States v. Davis, 53 F.3d 638, 640-41

(4th Gr. 1995); United States v. Hill, 48 F.3d 228, 231-32 (7th

Cr. 1995); United States v. Mlano, 32 F.3d 1499, 1503 (11lth

Cr. 1994); United States v. Mathena, 23 F.3d 87, 93 (5th G

1994); United States v. Sparks, 19 F.3d 1099, 1101 (6th G r

1994); United States v. Forrester, 19 F.3d 482, 484 (9th Cr

1994); United States v. Levi, 2 F.3d 842, 845 (8th G r. 1993);

United States v. Hooker, 993 F.2d 898, 900-01 (D.C. Cir. 1993).

A contrary result in this case is not dictated by the

Suprene Court's decision in Stinson v. United States, 508 U. S. 36
(1993) to the effect that coomentary to the U . S. S. G that
interprets or explains guidelines is authoritative unless
violative of the Constitution or a federal statute, or
inconsistent with a plain reading of the guidelines. Unlike
commentary or policy statenments that interpret or explain

gui del ines, the Chapter 7 policy statenents are set forth
separately, do not interpret or explain any particul ar guideline,
and are expressly designated as advisory only. See, e.q.,

Waters, 84 F.3d at 89 n.4; Davis, 53 F.3d at 640 n.6; O Neil, 11

F.3d at 301 n.11. Thus, while federal courts are required to



consi der these policy statenents, they are not required to obey
them 1d.

Consequent |y, defendant cannot expect or claimrelief for a
viol ation of 8 7Bl.2(a), because that section creates no right to
which relief may attach. Sinply put, it would defy reason to
find a right, vested in a defendant, to ensure conpliance with a
provi sion that need not be followed.’

Nor is the Court persuaded by defendant's efforts to
anal ogi ze 8§ 7B1.2(a) to the Speedy Trial Act, 18 U S.C. 88 3152-
3156, 3161-3174, 28 U S.C. §8 604. Defendant points to the use,

t hroughout 18 U.S.C. 8§ 3161(j), of the word "pronptly", and

anal ogi zes this section to § 7B1.2(a)®. Defendant then cites to

‘I'n the recent case of United States v. MNickles, 948
F. Supp. 345 (D. Del. 1996), the court found that the probation
officer did not conply with U S.S.G 8§ 7B1.2(b), and dism ssed a

Grade Cviolation. 1In that case, the probation officer, upon
| earning of the violation, elected to continue supervision rather
than report it. [d. at 349. One year |later, however, upon

| earni ng of additional charges against the defendant, the
probation officer reported the violation along with the new
charges. 1d. The court dism ssed the Gade C violation, finding
that "the decision by [the probation officer] to continue
supervision of McNickles with the violation in place has
addressed the unlawful conduct and any action the Court m ght
t ake agai nst McNickles for that conduct."” 1d.

McN ckl es does not support dism ssal here. Firstly,
88 7Bl.2(a) and (b) differ sharply. Mre inportantly, the court
in McNi ckl es based dismssal not on the violation of 8§ 7Bl1.2(b),
but rather on the exercise of its discretion, in light of its
view that the probation officer's conduct, while not "pronpt",
sufficiently addressed the violation. 1d. The Court
specifically noted further that it did not base dism ssal on due
process grounds, since the defendant's ability to defend agai nst
the charge was not inpaired. [|d. at n.2. Thus, McN ckles is
i napposite to the present situation.

818 U.S.C. § 3161(j) reads, in part:
(1) If the attorney for the Governnment knows that a

10



18 U.S.C. § 3162, which provides renedies for violations of the
statutory prescriptions with respect to pronptness, and argues
that such renedies "may apply by anal ogy” to the instant

si tuati on®.

The Court need not |inger long over this argunent. To begin
with, unlike § 7B1.2(a), 18 U.S.C. § 3161 is mandatory, not
nmerely advisory. This distinction is borne out by the presence,
in 18 U S.C. 8§ 3162, of sonething notably absent from 8§ 7Bl. 2(a):
remedies for failure to obey the statutory command. The absence
inthe US S. G of such renedies nerely confirnms what is already
clear: 8 7Bl.2(a) is not mandatory and does not confer a right

upon defendants who conmmt violation offenses.

person charged with an offense is serving a term of
i nprisonnment in any penal institution, he shal
pronpt|y-
(A) undertake to obtain the presence of the
prisoner for trial; or
(B) cause a detainer to be filed with the person
havi ng custody of the prisoner and request himto
so advise the prisoner and to advise the prisoner
of his right to demand trial.
(2) If the person having custody of such prisoner
receives a detainer, he shall pronptly advise the
pri soner of the charge and of the prisoner's right to
demand trial. |If at any tine thereafter the prisoner
inforns the person having custody that he does denmand
trial, such person shall cause notice to that effect to
be sent pronptly to the attorney for the Governnment who
caused the detainer to be filed.
(3) Upon receipt of such notice, the attorney for the
Governnment shall pronptly seek to obtain the presence
of the prisoner for trial.

°18 U.S.C. § 3162 mandates sanctions for violation of
vari ous subsections of 8§ 3161, including dismssal; reduction of
conpensati on of defense counsel; nonetary fines; professional
suspensi on of counsel; and professional adnoni shnment of counsel.

11



Mor eover, defendant concedes that the sanction of dism ssal
does not apply to violations of 8§ 3161(j), which is the only
subsection in 8§ 3161 containing the word "pronptly". United
States v. Guzman, 85 F.3d 823, 829 n.4 (1st Cir.), cert. denied,

-- US --, 117 S.Ct. 537 (1996). Thus, his attenpted anal ogy to
the Speedy Trial Act fails.

B. Due Process

Def endant argues that even if § 7Bl.2(a) does not expressly
provide a renmedy for a violation of its ternms, "[j]ustice,
fundanmental fairness, and a constitutional right to procedural
due process mlitate towards relief for Lopez, in the |ight of
the egregious failure of the U S. Probation Ofice to pronptly
report this violation.”™ As detailed supra, he argues that the
delay in reporting the violation denied himthe opportunity to
argue for concurrent sentences before the state and federal
courts, and for probation or a suspended sentence before the
state court. This, he argues, constitutes prejudice of such a
magni tude as to result in a violation of his rights under the Due
Process Cl ause of the Fifth Arendnent.

Wil e not expressly addressing the issue in due process
terms, the Governnent's response appears to be that no real
prejudi ce exists because U S.S.G 8§ 7Bl1.3(f) expresses the
Sent enci ng Conmi ssion's preference for consecutive sentences.
Thus, because concurrent sentences are di sfavored, defendant
cannot claimto be prejudiced by the inability to argue for such

a sentence. Mor eover, the Governnment contends that it is unclear

12



what occurred at defendant's state court sentencing; he may wel |l
have raised the issue of the federal violation and been denied a
concurrent or nore |lenient sentence, or he may have failed to
raise the issue at all. In any event, the Governnent urges that
the Court not engage in speculation with respect to what m ght
have occurred in the state court.

The Court first addresses defendant's claimthat the
Probation Ofice's delay violated his due process rights by
denying himthe ability to argue for a concurrent sentence before
this Court. This Court is troubled by the Probation Ofice's
delay in this case, but that oversight does not rise to the |eve

of a constitutional violation. See United States v. Lovasco, 431

U S. 783, 790 (1977) ("Judges are not free, in defining 'due
process', to inpose on |law enforcenent officials our 'personal

and private notions' of fairness and to "disregard the limts

that bind judges in their judicial function. (quoting Rochin v.
California, 342 U.S. 165, 170 (1952)).

At the outset, it is clear that defendant, while on
supervi sed rel ease, enjoyed a liberty interest in his conditional

freedom protected by the Due Process C ause. Mody v. Daggett,

429 U. S. 78, 85 (1976). This liberty interest "may not be
term nat ed absent appropriate due process safeguards.” 1d. It
i s beyond dispute that a delay in executing a violation warrant,
standi ng al one, does not violate a defendant's due process

rights. |1d. at 89; see also United States v. Throneburg, 87 F.3d

851, 853 (6th Cir.), cert denied -- U S --, 117 S.C. 411
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(1996); United States v. Tippens, 39 F.3d 88, 90 (5th Cr. 1994).

Rat her, the delay nust result in prejudice to the defendant, such
that it "undermnes his ability to contest the issue of the
violation or to proffer mtigating evidence." Tippens, 39 F.3d
at 90.

No such prejudice exists in the present case. Defendant
does not contest the actual violation itself. The asserted
prejudice is sinply the alleged inability to argue for concurrent
sentences before this Court. That is clearly insufficient.

See, e.qg., Mody, 429 U.S. at 87 (inability to serve state and

federal sentences concurrently was insufficient prejudice where
parol e violator warrant was issued and | odged with institution of

def endant's confinenent, but not served upon hin); Throneburg, 87

F.3d at 853 (sane, where district court held revocation hearing
nearly two years after issuance of supervised rel ease violation
warrant); Tippens, 39 F.3d at 90 (sanme, where there was del ay of
thirty nont hs between issuance and execution of violator's
warrant). Defendant "cites no authority for the proposition that
a delay that may affect one's ability to serve sentences

concurrently . . . inplicates due process . Thr onebur g,

87 F.3d at 853.
Whet her this Court woul d have gi ven defendant a concurrent
sentence shortly after his state sentence was inposed is entirely

specul ative. See United States v. lLainez-lLeiva, 957 F. Supp. 390,

392-93 (NND.N.Y.), aff'd, -- F.3d --, 1997 W 691081 (2d Cr

1997) (defendant's inability to serve concurrent sentence was

14



insufficient prejudice to constitute Sixth Anendnment vi ol ation
because |ikelihood of concurrent sentence was highly

specul ative). In any event, as the Governnent notes, U S. S. G 8§
7B1.3(f) clearly discourages concurrent sentences.' Finally,
this Court's present ability to grant a sentence retroactively

concurrent with the state sentence knocks the final brick from

t he tenuous foundation of defendant's argunent. See Ti ppens, 39
F.3d at 90 ("[T]he district court had the ability "to grant,
retroactively, the equival ent of concurrent sentences.'" (quoting

Mbody v. Daggett, 429 U.S. at 87)). The delay did not prejudice

def endant, and thus did not violate his due process rights.

Def endant' s argunment that the delay precluded himfrom
arguing in state court for a concurrent sentence, or for a
reduced or suspended sentence is sinply disingenuous. Since he
pl eaded, waived a pre-sentence report, and was sentenced all on
the sane day, the violation Petition would not have issued, in
the ordinary course of events until sonmetine |ater (probably
wi thin one nonth). Thus, a delay beyond that tine could not have
possi bly prevented himfrom maki ng any argunments he wanted before
the state judge. O course, he could not have argued to the
state judge that his sentence be made concurrent to a federal
sentence that did not exist. However, he could have asked the

state judge to wait until the federal sentence was inposed before

“While this section, like § 7B1.2(a), is not mandatory,
this Court would have been obligated to consider it. United
States v. HIl, 48 F.3d at 231-32.
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i mposing the state sentence, or insisted on his right to have the

judge consider a pre-sentence report,*

and in that manner,
del ayed the state sentencing until after the violation Petition
would normally be filed. It is obvious that defendant did
nei ther, therefore, he cannot now claimprejudice fromthe
Probation Ofice's delay in filing the Petition. Since there is

no harm there is no foul and no viol ation of due process here.

V. Disposition

The Court now turns to the question of the sentence to be
i nposed for defendant's violation of supervised rel ease by the
commi ssion of a state crine. In the Report and Recomrendati on,
t he Magi strate Judge considered the applicable statutory and
U.S.S.G provisions' and reconmended t hat defendant be comnmitted
to the custody of the Bureau of Prisons for an additional twenty-
one nonths, to be followed by supervised rel ease for fifty-one
nmont hs. The Magi strate Judge further recommended that defendant
be required to participate in a drug treatnent program and pay
the cost of supervision at the rate of $115.30 nonthly.

The Court is satisfied that the Magi strate Judge properly

considered the statutory and U.S.S. G provisions, and that his

“Convicted felons in Rhode Island have a right to insist
that the sentencing judge consider a pre-sentence report or waive
that right. R1. Gen. Laws 8§ 12-19-6; R I.Super.Ct.R CimP
32(c); State v. Sousa, 358 A 2d 44, 45 (R 1. 1976); State v.
Bradshaw, 221 A 2d 815, 820 (R I. 1966).

2See 18 U. S.C. 88 3553(a), 3583(e)(3) and (h); U S.S.G 88§
7B1.1(a) (1) (i), 7B1.3(a)(1) and (g)(2), 7Bl.4(a), 7B1.5(b).
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recommendation is reasonable and justified. The Court sees no
reason to reject it. As noted supra, the Court, while not bound
to obey U S. S.G § 7B1.2(a), nust consider it in sentencing
defendant. See, e.q., Waters, 84 F.3d at 89 n.4; Davis, 53 F.3d

at 640 n.6; ONeil, 11 F.3d at 301 n.11. Wile the Court is
concerned with the Probation Ofice's failure to conply with
§ 7Bl1.2(a), this in and of itself does not justify a departure
fromthe Magistrate Judge's reconmended di sposition. The
Probation Ofice's mstake, while regrettabl e, does not
automatically translate to | eniency for defendant. Defendant
does not contest the violation itself, and offers no reason ot her
than the delay for departing fromthe recommended di sposition
Mor eover, the policy of § 7Bl1.3(f), favoring consecutive
sentences, is applicable and appropriate in this case.
Puni shment for the state offense of Assault Wth A Dangerous
Weapon serves a different purpose than puni shnment for the
viol ation of federal supervised release.™ |In sunmary, there is
no good reason why defendant should receive a retroactively
concurrent sentence in this case. O course, defendant is
entitled to credit for the time he has been in federal custody

awai ting sentence for the violation he commtted.

V. Concl usi on

3See Hill, 48 F.3d at 232 ("[E]very separate violation of
| aw deserves a separate sanction so that no violation shall go
unsanctioned . . . . There would be no sanction for violating a

condition of supervised release if, because a concurrent sentence
had been inposed for the violation, the defendant served no
additional tine.")
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For the foregoing reasons, the Report and Reconmendation is
accepted and adopted. Defendant hereby is sentenced to
i mprisonment with the Bureau of Prisons for an additional twenty-
one nonths, to be followed by supervised rel ease for fifty-one
mont hs. The Court further orders that defendant be required to
participate in drug treatnent, as prescribed by the Probation
Ofice as a condition of supervised rel ease, and al so pay the
cost of his supervision at the rate of $115.30 nonthly. The
Clerk will draft the judgnment of conviction forthwith for the
Court to execute.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Novenber , 1997
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